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FIFTH SESSION 

Joint Session of the Society and the Subsection on International Law 

of the Second Pan American Scientific Congress and the 

American Institute of International Law 

Thursday, December 30, 1915, 2 o'clock p.m. 

The meeting was called to order by Dr. Charles Noble Gregory, 
Chairman of the Subsection on International Law. 

The Chairman. Ladies and Gentlemen: The first topic for our 
consideration is one of the profoundest interest to the whole world at 
the present time, "Should international law be codified? And if 
so, should it be done through governmental agencies or by private 
scientific societies?" As the first speaker upon that topic, I have the 
pleasure of calling upon a gentleman who has served as the president 
of the American Bar Association, as the president, substantially, of 
every learned society in America, and of almost every learned society 
in Europe, always with the highest distinction and faithfulness, a 
gentleman who has, moreover, been the Chief Justice of his good State, 
Connecticut, and its Governor, and who is a constant contributor to 
the best thought of the world on international law. I have the honor 
and pleasure to call upon Governor Simeon E. Baldwin. 

SHOULD INTERNATIONAL LAW BE CODIFIED? AND IF 
SO, SHOULD IT BE DONE THROUGH GOVERN- 
MENTAL AGENCIES OR BY PRIVATE 
SCIENTIFIC SOCIETIES? 

Address of Simeon E. Baldwin, 

Formerly Chief Justice of the Supreme Court of Connecticut 

and President of the International Law Association 

Mr. Chairman, ladies and gentlemen: In arranging the program 
for this meeting, and treating the subject which has been stated by the 
Chairman, it was not thought best to refer to the doings of the First 
Pan American Scientific Congress at Santiago or of the various Amer- 
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ican international conferences at Mexico City, Rio de Janeiro, etc., in 
former years, but to take up the question de novo, and ask whether co- 
dification is practicable, and, if practicable, how best it can be accom- 
plished. 

Let me say in the first place that, in a gathering like this, there are 
certain things that must be assumed. A Pan American Scientific Con- 
gress in the second decade of the twentieth century is not likely to 
engage in laying foundations for any proposition where there are 
foundations for it, laid long since, and which, so far as we can judge, 
are adequate to sustain the burden. 

Let me take it for granted, then, that the main office of a code is 
to state in clear and orderly form what has already been established; 
while a subordinate object may properly be to supplement what exists 
by adding what may be necessary to make a scientific whole. 

From this starting point, let us proceed to ask if the task of codify- 
ing international law presents any insuperable difficulty. 

If it does, it lies in the selection and statement of the rules which can 
fairly be deemed to be established. Such as have received, during a 
long course of time, the unqualified assent of all the great Powers may 
properly be classed as belonging in this category. They belong 
there, even if some of the smaller Powers disown their obligation. 

Formerly, when it was an affair of the Christian Powers only, the 
greater and the lesser countries were more strictly bound together by 
force of a religious tie. A more intelligible cause of union has been 
substituted by the admission, within the pale, of nations which, while 
adhering to other theories of theological belief, acknowledge similar 
standards of morals and civilization; but, while better defended by 
reason, it lacks the vital warmth of the original body of nations, de- 
voted to the same faith. 

Incontestably, however, there are rules which through a long course 
of time have received the unqualified consent of every great Power, 
and also of a considerable number, if not all, of the lesser ones. 

Were it simply to achieve the codification of these, the attempt 
would be well worth making. It would be to produce but a small code, 
and undeniably a partial one, but so far as it went it could not fail 
to be useful. 

In our American Constitutions, the declaration is often found: "A 
frequent recurrence to fundamental principles is essential to the se- 
curity of individual right and the perpetuity of free institutions." In 
the same spirit we may say that in the regulation of international inter- 
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course a frequent recurrence to fundamental principles is essential to 
the security of the world. 

In attempting to answer the question, therefore, whether international 
law should be codified, we are not to confine ourselves to the con- 
sideration of long and ambitious compilations. The law of evolution 
teaches us to make haste slowly. In ordering any great world move- 
ment — and none can be greater than one that aims to bind mankind 
by a common rule — we may justly be content with small beginnings. 
Long preparation would be demanded for a complete code of the law 
of nations. Much less of time and thought would suffice for framing 
a partial one. But is not any code, though of the shortest, better than 
no code ? Would it not be some assurance against misunderstandings, 
real or pretended ? Would it not render more odious any repudiation, 
under the stress of circumstances, of rules of national conduct pre- 
viously admitted to be obligatory? 

Austin, in his chapter (XXXIX) on Codification, has said that "it 
is the re-expression of existing law." So far as concerns the binding 
force of a code, this is doubtless true. But it gains this force by 
adoption, until which it is nothing but a work of literature. 

Codification covers an attempt to state what is law in orderly con- 
nection with what, as to other matters, in the judgment of the codifier, 
ought to be law. It covers, in other words, as commonly understood, a 
project of a code, representing an advance on what has gone before, or 
perhaps a retrogression in ideals. 

Sir Frederick Pollock describes what we call the rules of interna- 
tional law as most nearly analogous "to those customs and observances 
in an imperfectly organized society, which have not fully acquired the 
character of law, but are on the way to become law." 1 This doctrine 
can not be accepted in the United States, where our Constitution 
plainly refers to the law of nations as an existing body of obligatory 
rules or principles, and our courts administer it as being fully a part 
of our municipal law. In other words, we do not recognize it as con- 
stituted of rules in the making, which one nation may expect another 
to observe, but of rules already made and now governing the civilized 
world. Nor has America stood alone in this. The state papers are 
without number in which European Powers have, particularly since 
the beginning of the nineteenth century, referred to international law 
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as something obligatory in the regulation of international intercourse. 
Take the Declaration of Aix-la-Chapelle of November 15, 1818, for 
a single instance. The great Powers, Austria, Russia, Great Britain, 
France, and Prussia, taking part in the congress, met there to restore 
France to herself. Each was represented by its sovereign in person 
with the exception of Great Britain and France. This declaration, in 
which all concurred, was "never to depart, either among themselves, 
or in their relations with other states, from the most strict observance 
of the principles of the law of nations." 

It may be that the codification of international law to which such a 
congress as this might give its aid and counsel should be limited to a 
narrower range. Americans can best state the law of America. To 
look at but a single point, the International American Congress of 
Washington in 1890 adopted with substantial unanimity a scheme for 
a treaty, the first article of which declared that "the republics of 
North, Central, and South America hereby adopt arbitration as a prin- 
ciple of American international law, for the settlement of the differ- 
ences, disputes, or controversies that may arise between two or more 
of them." 2 It is true that this treaty was never in fact negotiated, but 
many other American treaties, looking to the same end, have since 
been concluded, and it is believed to be a tenable position that for one 
American Power to make war upon another which was ready to pro- 
ceed to arbitration, would be generally deemed a departure from 
American principles. 

It has been recently contended by Dr. W. Evans Darby, that of 
these treaties those which express what is generally known as the plan 
of Secretary Bryan are really steps backward, because the reports of 
the international commissions of inquiry for which they provide have 
in no respect the force of a binding decision. 3 But no decision of arbi- 
trators binds a sovereign state, except in the forum of the national 
conscience and by force of the public opinion of the world. A report 
of the facts out of which an international controversy has arisen, made 
by an impartial commission, selected by the Powers to the difference, 
after taking time for full consideration, would justly appeal to similar 
support. 

Passing now to the second branch of the subject under discussion, 
it would seem to me that, so far as we can reason from the past, the 
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safest initiators of legal statements in code form are private individu- 
als, acting either solely by themselves or through private scientific 
societies to which they may submit their views. The brief and terse 
Declaration of Paris of 1856 may be regarded as an exception. 

The unofficial Commentaries of Gaius paved the way for the authori- 
tative Institutes of Justinian. David Dudley Field's Draft Outlines 
of an International Code, published in 1872, was the foundation stone 
both of the Institute of International Law and of the International 
Law Association. 

Originally, a single head can best conceive the general form and ex- 
pression of any work of codification. One man can give it unity, but 
he can not give it completeness. Let him do his utmost and it will con- 
tain faults and omissions which the careful study of others, suitably 
qualified, will not fail to detect. I believe that, in pursuing this method 
of collaboration, a committee of a scientific academy or association, 
of recognized merit, is more likely to achieve success than a commis- 
sion constituted by public authority. Such a committee will commonly 
be composed of men whose training fits them for the task, and their 
report to the main body, which will certainly contain some men of 
mark, will be subjected to critical study before receiving its approba- 
tion. A public commission is more likely to be constituted of states- 
men than of scholars ; more likely still to be constituted of politicians 
than of statesmen. Such an agency of government must, of course, 
be invoked at some stage of the process. The work of no scientific 
body could safely be accepted without thorough examination by public 
authority. But such an examination may wisely be deferred until the 
efforts of private individuals and private organizations of individuals 
have been fully completed. 

What now should be the aims of those seeking to frame a code, 
whether partial or universal, of international law? 
It should be clear in statement. 

It should be as brief as is possible, without risking obscurity. 
It should manifest a unity of conception. 
It must be arranged in a simple and natural order. 

These are hard conditions to meet. 

To state any proposition as a rule of action, concisely, in clear terms, 
is no easy matter. A code must consist of a large number of such 
propositions, respecting the same general subject. It is desirable that 
they should be worded, so far as practicable, in the same style. Style 
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constitutes literature. A code of international law, whoever may pre- 
pare it, is something to be submitted to all the peoples of the world for 
their approval. It should be written in a manner ensuring, so far as 
possible, its being readily understood. It is hardly less important that 
it should be so written as to induce its being widely read. Its mode of 
composition and whole make-up should be attractive, both to legal 
scholars and to the general public in each country. It should not jar 
the mind of the reader by suddenly passing from one style of expres- 
sion to another. One plan of composition must be decided on at the 
outset and steadily adhered to. 

Some men by nature, in stating their views in writing, are inclined 
to be sententious ; some to be epigrammatic ; some unwilling to commit 
themselves to any proposition, until they have attached to it a series 
of qualifications. 

International law will never be well codified until it be expressed in 
words that flowed freely from the pen, and largely from the pen of 
one man, only. They must be such as to meet the approval of others, 
and most of all the approval of time. 

Festina lente must be the rule where one is trying to meet the views 
of all mankind. 

The Chairman. Continuing the topic of the codification of inter- 
national law, the Chair, which had pleasure in calling upon one whom 
we might almost call the dean of international law among us, now 
turns to one of the younger scholars in international law, but one who 
has already won reputation in our country and in the countries beyond 
the Atlantic. It has been a great pleasure to the Chair in taking a 
humble part in the various societies devoting themselves to interna- 
tional law both in this country and in other countries, to have as a 
colleague, greatly appreciated everywhere, Mr. Arthur K. Kuhn, of 
New York, and he takes great pleasure in calling upon him to address 
us at this time. 
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SHOULD INTERNATIONAL LAW BE CODIFIED? AND IF 
SO, SHOULD IT BE DONE THROUGH GOVERN- 
MENTAL AGENCIES OR BY PRIVATE 
SCIENTIFIC SOCIETIES? 

Address of Arthur K. Kuhn, 
Of the New York Bar, Lecturer in Private International Law in 

Columbia University 

I 

The earnest longing by men of good-will for an era wherein the 
relations between states shall be governed by a regime of law, has 
been immeasurably intensified by recent events. To use a phrase of 
President Wilson : "Force everywhere speaks out with a loud and im- 
perious voice in a titanic struggle of governments." Where is the 
magic force to draw order out of chaos? States today are permeated 
within by the collective desire and the coordinated purpose to maintain 
order and to do justice. To this end, individual interest is subordi- 
nated to the common good. How different, however, are conditions 
in the external relations of states. 

Perhaps the organization of the world on the basis of universal 
empire as we find it in the first period of political development, was, 
theoretically at least, the best suited to an universal reign of law. But 
the ancient empires which attempted to govern the world, whether 
from Persia, Egypt, Greece, or Rome, were colossal autocracies and 
accomplished order without liberty at the expense of all but the ruling 
class. The second period is exemplified by the feudal system of the 
middle ages. Each race or tribe enjoyed independence in a loosely or- 
ganized state of society where individual liberty soon gave way before 
the aggression of strong individuals. Its culmination was the forma- 
tion of numerous petty states, intensely jealous of one another, subject 
to many disturbances within, and tending toward perpetual strife 
without. The condition of Europe at the time of the Thirty Years' 
War is well described as "A complex product of race affinities, dynas- 
tic interests and religious antagonisms, from which every bond of 
unity had disappeared." 1 

The third period, that in which we now find ourselves, is character- 
ized by national unity through dynastic and political consolidation, a 
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more effective organization from within and an equilibrium more or 
less stable, resulting from the theory of the equality of states. The 
third period resulted from the intolerable conditions of the second; 
just as the second had developed because of reaction against the first. 

But the present organization of the world is fortunately character- 
ized by something further, not ascribable to the mere morphology of 
state. It lies in the progress of the mind of man, in the advance of 
human nature as a whole, in a corporate conscience evolved although 
imperfectly articulated. Grotius was the first to discern this latent 
force and work it out in practice so as to be acceptable to the intelli- 
gence of rulers. He tells us that in the Thirty Years' War he "saw 
prevailing throughout the Christian world a license in the making of 
war of which even barbarous nations would have been ashamed." 2 To 
control this license, he gave to the world what, in its final analysis, 
proved to be a code based upon precedents which he believed he saw 
in ancient authorities, both secular and lay. Though without legis- 
lative sanction and lacking both physical force and administrative or- 
ganization, the Grotian system has had immense influence upon the 
relations and conduct of rulers down to the present time. In the three 
centuries which have elapsed, the nations have, from time to time, 
striven to elaborate, in systematic form, standards of conduct in cer- 
tain of their relations during peace and war, sanctioned, however, only 
by their own pledges of faith. With this achievement recorded, 
the history of progress in international relations terminates, and until 
a new step forward is taken, no new chapter can be written. 

David Dudley Field, in the preface to his International Code, says 
that a code is a digest of lazv molded into distinct propositions and 
arranged in scientific order. An international code in the strict sense 
is impossible unless law is interpreted as an obligatory rule of action 
with some authoritative power to construe, as well as some operative 
force to execute. Even Grotius must have recognized this when he 
foresaw that it was imperative to have the controversies of nations 
terminated by the decision of others not interested and suggested an 
effective international agency "in which measures may be taken to com- 
pel the parties to accept peace on equitable terms." 3 

Perhaps the world is now ripe for this next stage in its political 
evolution. Recent events and present experience demonstrate that the 
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intensive development of state sovereignty which began with the 
Peace of Westphalia in 1648, has now culminated in an exaggerated 
national consciousness, dangerous to the peace of the world. It was 
firmly believed that the growth of the national idea was continued 
along safe pathways by the Congress of Vienna in 1815, the Congress 
of Paris in 1855 and the Conference of Berlin in 1878. Though each 
nation sought its individual advantage, each also exercised a measure 
of self-restraint. As Sir Travers Twiss remarked of the Congress 
of Vienna, it inaugurated the principle that the states owe to the com- 
munity of nations duties to which their special interests must be sub- 
ordinated. 4 But the delicate adjustments accomplished by these con- 
gresses were, in each case, disregarded as soon as the balance of power 
which sanctioned them was disarranged. Even the limited codifica- 
tions of international practice undertaken in times of peace, as at Paris 
in 1856, at Brussels in 1S74 and at The Hague in 1899 and 1907, re- 
quire the same restraint for their interpretation as was exercised in 
their elaboration. The codification of an international system as an 
entirety must remain a task of academic achievement until the sover- 
eignties of the world are willing to limit the "national idea" by the 
surrender of part of their sovereign powers in the interest of the com- 
mon good. So long as imperialistic ambitions flourish in the councils 
of great Powers, just so long will efforts toward codification be 
thwarted by a play for advantages. In the absence of world federation, 
codification must depend upon uberrima fides not only in the elabora- 
tion of the system but also in its subsequent interpretation. When 
that fails, the whole structure falls together like a house of cards. So 
long as national self-interest alone rules the conduct of states, codifica- 
tion can neither be satisfactory nor permanent. Indeed it may some- 
times be dangerous, for if the discussion of the minutiae of a code of 
international law is to be accompanied by considerations of the effect 
of each rule upon the political situation of the individual state, the 
elaboration of such a code, at least after it has passed the academic 
stage, is apt to be the cause of suspicion and friction, tending toward 
dissension where before there was none. The volte face which oc- 
curred between the first and second Hague Conferences in the policy 
of some countries on certain of the questions (e. g., on the rules of 
aerial warfare) can be explained only by a change in the military situ- 
ation of certain states. Similarly, the failure to ratify the Declaration 
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of London may be laid at the door of naval strategy. Its rapid and suc- 
cessful elaboration is in no small degree to be ascribed to the fact that 
the tribunal for its interpretation and application had already been 
agreed upon. But as Sir Henry Campbell-Bannerman remarked, it 
seemed too much to expect that the nations would give it consideration 
without any political arriere pensie. 

So long as this spirit prevails, codification soon loses its chief ad- 
vantages, that of crystallizing practice and making the indefinite, definite 
and certain. In the note dated September 24, 1915, from the Austro- 
Hungarian Minister of Foreign Affairs to the Ambassador of the 
United States at Vienna relating to shipments of munitions of war 
it is said: 

A certain danger attaches to the gradual codification of inter- 
national law, inasmuch as the wording of the conventions govern- 
ing the laws of nations might be considered as more important 
than the elementary principles underlying these laws when they 
have not been specifically formulated in international treaties. 

But if the code is not to be final, what is to be final? It confirms the 
fact that when codified law clashes with momentary national self-inter- 
est, there is no assurance, in the present organization of the world, that 
an ex parte claim will not upset the finality of codification at any point 
in the system. 

Recent experience does not even permit us to assume that the exist- 
ing codification of the laws of war has either limited its scope or miti- 
gated its horrors. On the contrary, at a period when the codification 
of this part of the law of nations has been elaborated to a detail never 
before known, and in part ratified officially, we are witnessing, under 
the guise of reprisals, the use of the crudest agencies of warfare. 
Was Moltke right after all when he wrote Bluntschli in 1880 ascrib- 
ing all progress in the conduct of war since the Thirty Years' War 
solely to the sense of justice and honor prevailing among those who 
conduct war and not to codified laws? 5 It must indeed be admitted 
that his statement that no neutral would take up arms simply because 
the laws of war had been violated has been confirmed by the most re- 
cent events. Let us learn from experience, even though the lesson be 
bitterly disappointing. Let us not lull ourselves into a sense of false 
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progress, but realize that some authoritative international agency, not 
necessarily a single tribunal, with effective means to pass judgment 
upon every breach, if not to enforce penalties, must be created before 
any codification, no matter how perfect, can gain respect or accom- 
plish its purpose. Only then will codification have taken on the char- 
acter which Bentham considered indispensable, of being "the common 
and equal utility of all nations." 

The conclusion to be drawn from the foregoing is not that codifi- 
cation is undesirable. On the contrary, the whole tendency of modern 
jurisprudence is in its favor. The whole of continental Europe and 
the whole of Latin America have long regarded codification as essen- 
tial to the certainty of justice and in no wise inconsistent with progress 
in jurisprudence. Even the Anglo-American sphere of jurisprudence 
has in recent years evidenced a marked appreciation of its advantages. 
In the United States, codification is progressing as part of the move- 
ment for uniformity in State legislation. How can it fail to serve in 
the international field where unity and certainty are the chief desidi- 
rataf Our point is, that codification in order to be effective must pro- 
ceed hand in hand with the establishment of an international forum. 
If the nations are unwilling to surrender a part of their sovereign will 
by placing the interpretation of the code within the competence of in- 
dependent jurisdiction, the code will tend toward becoming in the 
stress of actual events only a standard of ethical ideals to which all 
are willing to subscribe but none to observe. The codification of in- 
ternational practice must be subordinate to and regulated by the nature, 
functions and powers of an international magistracy, though not ne- 
cessarily a single tribunal. No true code can subsist apart from the 
instrumentalities of its enforcement. The elaboration of a substantive 
code, independent of the establishment of the forum and its procedure, 
reverses the course of legal development and postpones rather than ac- 
celerates the triumph of international law. 

II 

It follows from the previous discussion that wherever, from the 
nature of the subject-matter, national fora are competent to determine 
controversies, codification may proceed without regard to new instru- 
mentalities of enforcement. Thus in that broad field of jurisprudence 
which regulates the international commerce of the world in times of 
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peace, political considerations seldom, if ever, enter into legislative 
policy. Rights of private international law may find their ultimate 
sanction in the international obligations of states (as some maintain), 
or they may be entirely free of any conflict in sovereignty (as others 
maintain). Whatever may be the true view, all will agree that these 
problems are not regarded by governments as in any manner affecting 
their political integrity or safety. As one writer has said, they never 
trouble the external relations of states nor cause the slightest ruffle 
of care upon the brow of a diplomat. 6 

A discussion of principles in the elaboration of codes in this field 
may proceed not only without danger of suspicion but with very con- 
siderable advantage to international good will. Codification in this 
field does not mean uniformity of substantive law, but uniformity in 
the selection of law, no matter in which nation the controversy is ul- 
timately determined. It is a form of cooperation between nations in 
their administration of justice, which latter, in the most enlightened 
concept of the state, constitutes one of its most essential functions. 

Consider for a moment the administration of criminal justice. Does 
not the security of society in all countries suffer for lack of uniform 
and certain processes existing between all nations for the extradition 
of criminals? A codification in this field, even though resulting first 
in only modest accomplishments, would tend to elevate the majesty 
of law in all countries and draw together the governments of the world 
in the execution of a common purpose. 

A code of private international law has been in operation among 
the countries of continental Europe for nearly twenty years, notwith- 
standing their political jealousies and the variances in their systems 
of legislation. The administration of justice is consequently more 
closely coordinated between those nations in many respects than be- 
tween the States of the American Union. 

The labors of the International American Conferences, beginning 
with the first meeting at Washington in 1889, endeavored to elaborate 
such a system for the Western Hemisphere. Unfortunately, our fed- 
eral system of government presents constitutional difficulties in the 
way of the official adoption of many of these projects, but it is to be 
hoped that the growing commerce between the American nations will 
result in the elimination of these impediments, perhaps through a wise 



6 Aubry, Jour, de droit int. privS, 1901, p. 651. 



160 

cooperation between Federal and State legislation. The fourth con- 
ference at Buenos Aires in 1910 wisely adopted the line of least re- 
sistance in concentrating attention upon the international law of in- 
dustrial property. 

Ill 

In order that the codification of the laws of peaceful commerce and 
intercourse should receive the widest possible acceptance among the 
nations, and not remain the result of the d priori reasoning of a com- 
paratively small group of individuals, it is of the utmost importance 
that it take root in the practical life of the nations. The various proj- 
ects should be subjected to analysis and practical criticism not only 
by jurists and publicists, but also by leaders in commerce and by men 
of affairs. National societies in the particular branch of commerce 
affected by each codification should be consulted and even be repre- 
sented by delegates upon the drafting committees. Mr. Root has well 
said : "The substantial work of international codification is not merely 
to state rules, but to secure agreement as to what the rules are, by 
the nations whose usage must confirm them." 7 

The modus of codification of international maritime law as it has 
been proceeding for many years may well form a model for other 
branches. National societies of maritime lawyers, shippers, ship- 
owners and insurers have appointed delegates to an international mari- 
time committee, which meets at intervals for the adoption of rules in 
plenary sessions. The results are subsequently submitted for approval 
or modification to an official diplomatic congress. International treaties 
relating to collisions, assistance and salvage and safety at sea have thus 
been ratified by many of the maritime nations and are now in force. 
New subjects are continually being placed upon the agenda of the 
international committee, so that in time we shall doubtless have a 
maritime code resting upon the solid foundation of common utility. 

In conclusion, may we venture to emphasize the importance of being 
satisfied with modest advances. It is better that a few principles be 
settled by official sanction than that a compendium should remain for- 
ever in the projet stage. Fiore, 8 himself a master of codification, has 
expressed it as far better to advance step by step, taking advantage of 
opportune circumstances, in the confident expectation that civilization. 
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progress and the connexity of commercial relations will gradually em- 
brace in codified forms new matters of commercial international in- 
terest. Pas a pas, on va bien loin. 

Resume 

I. Progress toward an international regime of law must henceforth 
be sought in emphasizing its obligatory character rather than in further 
extending its detail. The desirability of immediate codification of in- 
ternational law depends upon whether, in the particular branch, 
agencies for its enforcement already exist, or whether its interpretation 
in the last analysis lies only in the sovereign will of the individual na- 
tions. Where the latter is the case, as, for instance, in respect of the 
laws of warfare, codification should be undertaken only hand in hand 
with the organization of international agencies with authoritative power. 
The nature of law is generally dependent upon the organic character of 
institutions. Codification in the field mentioned, in order to be per- 
manently effective, must receive its direction and character from the 
structure and modus agendi of the agencies intended to enforce it. 

II. In those branches of international law which do not concern the 
rights and duties of nations qua sovereigns, no international agency or 
forum is essential to its obligatory character. Accordingly, codifica- 
tion may proceed there without danger of political arrieres pensees 
either in elaboration or construction. Codification combines uniformity 
with certainty, and is particularly desirable, therefore, in the regulation 
of peaceful commerce between nations and in the coordination of the 
national systems of justice. It promotes the advent of an international 
basis of civilized society. 

III. The modus of codification should be such as to gain for it, when 
once accomplished, the widest possible acceptance and the greatest 
possible utility. To this end it should take root in the practical life of 
the various nations. National scientific societies in the particular 
branch of intercourse should be represented by delegates upon the cen- 
tral drafting committees, and the result of their labors should then be 
submitted for modification and approval to official diplomatic con- 
gresses. The International American Conferences have performed 
much valuable pioneer service in the preparation of projets in various 
fields of international law. Diplomatic conferences should now be 
authorized to meet at intervals to recommend for adoption the more 
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matured portions. The rapprochement of the European nations upon 
private international law has resulted in a cooperation in the adminis- 
tration of justice closer in many respects than that existing between 
the States of the American Union. The American nations, being free 
from the sources of political jealousy prevalent in Europe and posses- 
sing common ideals of liberty and democracy, must ultimately find in 
codification a uniform and systematic basis for their international 
relations. 

The Chairman. Gentlemen of the Congress, and ladies and gen- 
tlemen : Some of us have dreamed of an ideal statesman, and we have 
thought of him, first, as one who serves the public earnestly and de- 
votedly, letting advancement take care of itself, so far as he himself 
is concerned. We have thought of him as a man of undoubted in- 
tegrity, of wide experience, of profound scholarship, of a mind tena- 
cious, resourceful, steadfast. We have thought of him as a man 
capable of leading a great legislative body so that he there established 
a standard of public service and public duty. We have thought of 
him as a man who at the head of a cabinet could administer as well as 
discuss, and could there leave a standard never surpassed. We have 
thought of him as a man who could preside over and direct a great con- 
stitutional and constructive convention in a way at least to command 
the admiration of his country. I am deeply honored and profoundly 
happy to present here one who conforms in every particular to these 
dreams of an ideal statesman and public man, our beloved fellow- 
citizen, Hon. Elihu Root. 

SHOULD INTERNATIONAL LAW BE CODIFIED? AND IF 
SO, SHOULD IT BE DONE THROUGH GOVERN- 
MENTAL AGENCIES OR BY PRIVATE 
SCIENTIFIC SOCIETIES? 

Address of Hon. Elihu Root, 
President of the American Society of International Law 

Mr. Chairman, ladies and gentlemen : I shall not at this hour detain 
you by any extended remarks, and I should apologize for having no 
prepared address. The subject is one which is very interesting to me 
and must be very interesting. I think, to every one who thinks about 
international affairs or who thinks about the possibilities of the future 
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of his country. Should international law be codified? and, if so. 
should it be done through governmental agencies or by private scien- 
tific societies? If that means should we undertake to put the law of 
nations into a single body which shall be the rule and guide for inter- 
national relations, I think we must answer "No, that it is impossible at 
the present time." Mr. Field made a valiant attempt, and Bluntschli 
a great effort, but the formation of international law, still in its in- 
fancy, is a process only just begun, and it has not reached a point 
where the rules can be embodied in a code. On the other hand, codi- 
fication, considered not as a result but as a process, seems to me plainly 
should be attempted and pressed forward and urged with all possible 
force. 

It is curious that codification should be especially necessary in a 
system of law which is based upon custom more exclusively even than 
municipal law : but that is necessarily so in the case of the law of 
nations, because there are no legislatures to make the law and there 
are no judicial decisions to establish by precedent what the law is. One 
great weakness of international law has been that to ascertain what it 
was you have to go to text writers, and to a great variety of state- 
ments, differing, inconsistent, many of them obscure and vague, capable 
of different interpretations, so that the instant the occasion for the 
application of a law arises, there is pressed upon the conflicting or dis- 
puting nations the question as to what the law is, without any clear 
and definite standard from which to ascertain it. 

Recent events, or rather the realization of the truth which comes 
from a great war in Europe, compels us to consider the great short- 
comings of what we think of as international law, to consider how 
narrow the field which it covers, how vague and uncertain it is within 
that field, and how difficult it is to compel in any way a recognition 
of its rules of right conduct. There is but one way in which that 
weakness of international law can be cured, and that is by the process 
of codification, a process which must extend through long periods, 
which has been going on very gradually for many years. The Declara- 
tion of Paris was a little bit of codification. The three rules of the 
Treaty of Washington constituted a little bit of codification as between 
the United States and Great Britain, and they have been in substance 
accepted and adopted by the nations of Europe at The Hague. The 
Geneva Convention covered a certain field by codification, and the 
Hague Conventions a much wider field. So I say, considered as a 
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conclusion, there can be no codification, but, considered as a process, 
there must be codification, codification pressed forward and urged on 
by all possible means. 

The very fact that there are no courts to establish precedents and 
no legislatures to make laws makes this necessary. All international 
law is made, not by any kind of legislation, but by agreement. The 
agreement is based upon customs, but the ascertainment and recogni- 
tion of the customs is the subject of the agreement; and how can 
agreement be possible unless the subject-matter of the agreement is 
definite and certain? 

I say that recent events indicate that we must press forward codifi- 
cation. I can go a step further than that. The changes in the condi- 
tions of the earth, the changes in international relations which have 
been so rapid in recent years, have outstripped the growth of interna- 
tional law. I think it quite right to say that the law of nations does 
not come so near to covering the field of national conduct today as it 
did fifty years ago. The development of international relations in all 
their variety, in the multitude of questions that arise, goes on more 
rapidly than the development of international law ; and if you wait for 
customs without any effort to translate the custom into definite state- 
ments from year to year, you will never get any law settled except by 
bitter controversy. The pressing forward of the codification of inter- 
national law is made necessary by the swift moving of events among 
nations. We can not wait for custom to lag behind the action to which 
the law should be applied. 

Mr. Chairman, I want to express entire harmony with what Gov- 
ernor Baldwin said a few moments ago upon the other branch of this 
question, as to whether codification should be by governmental agencies 
or by private societies. It is not practicable that governments should 
do the threshing out of questions necessary to reach a definite state- 
ment of a conclusion. That has to be done with freedom from con- 
straint by the private individual doing his work in a learned society or 
in private intercourse. I think it is not generally understood that the 
first conference at The Hague would have been a complete failure if 
it had not been for the accomplished work of the Institut de droit in- 
ternational. The first conference was called by the Czar of Russia 
to consider and agree upon disarmament. It was called with expressions 
of the most noble character which, if they could have impressed them- 
selves upon the minds and hearts of Europe, would have rendered im- 
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possible the terrible sacrifices that are now going on. The conference 
was called for the purpose of agreeing upon disarmament, and for the 
purpose of averting what the Czar saw coming in the future and which 
has now come. But there were Powers in Europe which would not 
have it. They refused to enter a conference for the purpose of con- 
sidering that subject. Something had to be done. Here was a confer- 
ence called by this great Power about to meet, and something had to 
be done, so they took the accomplished work of the Institut de droit 
international, which had been threshed out through the labors and dis- 
cussions of the most learned international lawyers of Europe, including 
most of the technical advisers of the foreign offices of Europe meeting 
in their private capacity, and embodied it in the conventions of the 
First Hague Conference. It would have been impossible for the 
Hague Conference to do that work or one tithe of it if they had not 
had the material already provided. 

So I think it is quite clear that the process of codification, step by 
step, subject by subject, point by point, must begin with the intellectual 
labor of private individuals, and it must be completed by the acceptance 
of governments. All of the hundreds of thousands of pages that have 
been written upon international law by the private individuals go for 
nothing unless governments accept them. A wilderness of text-writers 
one has to wander through in endeavoring to get at what the law of 
nations is, and all that they wrote is of no consequence, except as it 
exercises a force in bringing about action and agreement by the gov- 
ernments of the earth. So, Mr. Chairman, this process must have both 
private initiative and governmental sanction. 

Mr. Chairman, there is one other subject which I think we should 
consider in dealing with the subject of codification, and that is this: 
Are the small nations of the earth to continue? Is it to be any longer 
possible for the little people to maintain their independence? That is 
a serious question with many of us in this joint meeting of the Society 
and Subsection Six of the Pan American Congress and the American 
Institute. The large nations can take care of themselves by the exer- 
cise of power, if they are willing to be armed to the teeth always ; but 
the small countries — what are they to do? There is no protection for 
them but the protection of law! And there is no protection in law 
unless the law be made clear and definite and certain, so that a great 
bully can not escape it without running into the condemnation of that 
law. So I say that every dictate of humanity should lead us to urge 
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forward that process by which in its better moments mankind may be 
led to agree to the setting up of clear and definite and distinct rules 
of right conduct for the control of the great nations in their dealings 
with the small and weak. 

The presence here of Dr. Maurtua, whom it is a great pleasure for 
me to hail as a colleague in the Faculty of Political and Administrative 
Science of the University of San Marcos, at Lima, and of the distin- 
guished Ambassador from Brazil, my old friend from Rio de Janeiro, 
leads me to say something which follows naturally from my reflections 
regarding the interests of the smaller nations. It is now nearly ten 
years ago when your people, gentlemen, and the other peoples of South 
America, were good enough to give serious and respectful considera- 
tion to a message that it was my fortune to take from this great and 
powerful republic of North America to the other American nations. I 
wish to say to you, gentlemen, and to all my Latin American friends 
here in this congress, that everything that I said in behalf of the 
Government of the United States at Rio de Janeiro in 1906 is as true 
now as it was true then. There has been no departure from the stand- 
ard of feeling and of policy which was declared then in behalf of the 
American people. On the contrary, there is throughout the people of 
this country a fuller realization of the duty and the morality and the 
high policy of that standard. 

Of course, in every country there are individuals who depart from 
the general opinion and general conviction, both in their views and in 
their conduct; but the great, the overwhelming body of the American 
people love liberty, not in the restricted sense of desiring it for them- 
selves alone, but in the broader sense of desiring it for all mankind. 
The great body of the people of these United States love justice, not 
merely as they demand it for themselves, but in being willing to render 
it to others. We believe in the independence and the dignity of nations, 
and while we are great, we estimate our greatness as one of the least 
of our possessions, and we hold the smallest state, be it upon an island 
of the Caribbean or anywhere in Central or South America, as our 
equal in dignity, in the right to respect and in the right to the treat- 
ment of an equal. We believe that nobility of spirit, that high ideals, 
that capacity for sacrifice are nobler than material wealth. We know 
that these can be found in the little state as well as in the big one. 
In our respect for you who are small, and for you who are great, there 
can be no element of condescension or patronage, for that would do 
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violence to our own conception of the dignity of independent sover- 
eignty. We desire no benefits which are not the benefits rendered by 
honorable equals to each other. We seek no control that we are un- 
willing to concede to others, and so long as the spirit of American free- 
dom shall continue, it will range us side by side with you, great and 
small, in the maintenance of the rights of nations, the rights which exist 
as against us and as against all the rest of the world. 

With that spirit we hail your presence here to cooperate with those 
of us who are interested in international law; we hail the formation 
of the new American Institute of International Law and the personal 
friendships that are being formed day by day between the men of the 
North and the men of the South, all to the end that we may unite in 
such clear and definite declaration of the principles of right conduct 
among nations, and in such steadfast and honorable support of those 
principles as shall command the respect of mankind and insure their 
enforcement. 

The Chairman. Ladies and gentlemen, this concludes the program 
for the afternoon, and the meeting will stand adjourned. 

(Thereupon, at 3 o'clock and 45 minutes p.m., the meeting ad- 
journed). 



